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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

WESTROCK SERVICES, INC.

and

JOE PIKE, Petitioner

and

GRAPHIC COMMUNICATIONS
CONFERENCE/INTERNATIONAL
BROTHERHOOD OF TEAMSTERS
SOUTHEAST LOCAL 197-M

)
)
)
)
)
)
)
)
)
)
)
)

CASE 10-RD-195447

REQUEST FOR REVIEW

Pursuant to 29 C.F.R. §§ 102.67(c) and 102.71(b), Petitioner Joe Pike and employer

WestRock Services, Inc. ("WestRock") request review of the June 28, 2017 decision by the

Acting Regional Director ("ARD") to dismiss Petitioner Pike's RD petition. The ARD used

unfair labor practice ("ULP") precedent to usurp the NLRA § 10(b) jurisdiction of administrative

law judges ("ALJs") over disputed fact-issues. The ARD then determined, without a hearing,

that ULPs had occurred, relying on imaginary (or at least undisclosed) "witness testimony."

Disregarding Saint Gobain's "traditional rule that genuine factual issues require a hearing," the

ARD's arbitrary-and-capricious power grab tramples Universal Camera Corp. v. NLRB, 340

U.S. 474 (1951), NLRA § 10(b) hearing procedure, and the Board's own precedent in, inter alia,

Linwood Care Center, 365 NLRB No. 24 (Feb. 3, 2017), Truserv Corp., 349 NLRB 227 (2007),

and Saint Gobain Abrasives, Inc., 342 NLRB 434 (2004). Instead of resolving disputed facts by

decree, the ARD should have respected due process and followed the Board's "blocking charge

policy" and stayed processing of Petitioner Pike's petition until the sole entity with jurisdiction

(the Board's ALJ) could hold hearings and resolve disputed ULP facts. In support of this request

for review, Petitioner Pike and WestRock show as follows:
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Introduction

1. Because the Board must consider "conflicting evidence," see Universal Camera,

340 U.S. at 487-88, the Board has long held "that genuine factual issues require a hearing." See

Saint Gobain, 342 NLRB at 434.

2. Instead of awaiting the ALJ's hearing on disputed facts concerning ULP charges,

the ARD dismissed the petition based on "witness testimony" that never happened because no

hearing was ever held.

a. Here, the ARD dismissed an employee's RD petition based on the incumbent

union's so-called "witness testimony" alleging ULPs purportedly "tainting" the petition.

b. Contrary to NLRA § 10(b)'s mandate of an evidentiary hearing to resolve

disputed ULP facts, and in disregard of established Board procedures, the ARD relied on a case

reviewing an ALJ's ULP decision to usurp ALJ jurisdiction here, pretended he held a hearing

with "witness testimony" when he held none, gave no opportunity to know (let alone challenge)

who (if anyone) offered information supporting his usurpation, provided no consideration to

employer accounts disputing his result, and did not explain why he rejected the employer's

accounts over contrary information he claims he had.

3. This dismissal violates fundamental due process standards of administrative law

and deprives employees of their statutory right to a vote.

a. The Board's "blocking charge policy" does not countenance the unqualified

dismissal of employee petitions based on disputed and unresolved allegations.

b. The Board should grant review and reinstate the petition here.

4. The reason for reinstatement is simple: due process and NLRA § 10(b) mean that

resolution of factual disputes regarding alleged ULPs falls within the Board ALJs' jurisdiction.
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a. The Regional Director must issue a Complaint to have factual disputes resolved

by the Board's ALJs.

b. The Regional Director may not dismiss a legitimate employee petition without

providing the employees an opportunity for reinstatement of the petition if the Regional

Director's undisclosed "witnesses" later recant or are discredited at a subsequent hearing.

c. That is why the Board's long-standing "blocking charge policy" contemplates a

stay of representation proceedings in cases like this, rather than the unprecedented dismissal that

happened here.

Facts Upon Which the Request for Review Is Based

5. The Graphic Communications Conference of the International Brotherhood of

Teamsters, Southeast Local 197-M (the "GCC") is the certified bargaining representative of

employees at WestRock's facility on Amnicola Highway in Chattanooga, Tennessee.

6. The most recent collective bargaining agreement between WestRock and the GCC

covering this facility went into effect more than three years ago, on October 3, 2013.

7. On March 8, 2017, after the three-year anniversary date on the contract, the GCC

wrote to WestRock's management and alleged that "plant management is allowing employees to

solicit signatures on a petition to decertify the Union as the employees' bargaining representing

[sic] on the workroom floor on Company time in violation of the plant's work rules." A copy of

this letter is attached hereto as "Exhibit A."

8. In response to the GCC's letter, the facility's general manager Randy Reed

addressed all employees on March 22, 2017: "It is your individual decision whether or not to

sign a union card. *** I want to be very clear at this time that WestRock is not taking any official

position on whether you should or should not be for the union. The certification process was

started without our involvement and we will keep it that way…."
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9. Addressing the allegations in the GCC's letter regarding "work rules," Reed

explained: "As you know, we do not try to restrict your non-work conversations during working

time. However, we do expect that no one will interfere with your own, or anyone else's work.

Let's make sure that we follow that rule and get our work done and serve our customers." A

copy of Reed's complete remarks is attached hereto as "Exhibit B."

10. On March 24, 2017, two days after WestRock had explained its "work rules" at

the GCC's request and more than five months after the collective bargaining agreement's three-

year anniversary date, Joe Pike, a Pressman at WestRock's facility, filed a decertification

petition, assigned Case 10-RD-195447. The copy of the RD petition, as served on WestRock, is

attached hereto as "Exhibit C."

11. Three days later, on March 27, 2017, the GCC filed a ULP charge alleging, inter

alia, that WestRock had permitted to its employees to solicit signatures for the RD petition in

violation of company rules. The Regional Director assigned this charge Case 10-CA-195617.

12. The GCC further filed various "amended" versions of its charge in Case 10-CA-

195617 on March 28, April 6, April 21, May 1, June 6, and July 7, 2017. A copy of the "Second

Amended Charge," as submitted on April 6, 2017, is attached hereto as "Exhibit D."

13. WestRock has disputed all of the allegation in the GCC's charge and has

cooperated with the Region's investigation of the GCC's allegations.

14. On April 20 and 21, 2017, WestRock permitted Board Agent Kami Kimber to

take witness affidavits from WestRock's supervisory and management representatives, including:

• first shift supervisor Sheila Smith;

• third shift supervisor Walter "Charlie" White;

• human resource manager Tameka Cheeks;

• pressroom and maintenance supervisor David Gravitt;
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• second shift litho team leader Adam Cartwright; and

• general manager Randale "Randy" Reed.

Copies of these affidavits are attached hereto as "Exhibits E, F, G, H, I, & J."

15. Thereafter, on April 28, 2017, WestRock submitted its Position Statement and

disputed all of the GCC's allegations. A copy of WestRock's Position Statement is attached

hereto as "Exhibit K."

16. After WestRock had submitted its Position Statement, the GCC continued to

amend its charge. The "3rd [sic] Amended Charge" that the GCC filed on June 6, 2017 added

several new allegations, including the following allegations regarding two witnesses that Board

Agent Kimber had previously interviewed in April:

• "On or about March 1, 2017, the Employer, by General Manager Randy Reed,
promised benefits to its employees by telling them they would receive a raise if the
Union was decertified."

• "On or about March 6, 2017, the Employer, by Shift Supervisor Sheila Smith,
encouraged, promoted and assisted its employees' decertification efforts by telling
employees that the Employer would encourage unwilling employees to sign the
decertification petition."

A copy of this June 6, 2017 amendment to the charge is attached hereto as "Exhibit L."

17. However, the affidavits that Board Agent Kimber had previously collected from

Smith and Reed, on April 20 and April 21, respectively, provide no support for the GCC's new

allegations:

• The only meeting in "[o]n or about March 1, 2017" discussed in Reed's affidavit
is a meeting he had with his supervisors in "early March" to "go over the rules of
what they could and couldn't say to employees" about decertification. See Ex. J,
attached, ¶ 4. He did not promise any benefits.

• Smith said in her affidavit that, when employees came to her and asked her about
decertification, she "told them to talk to Joe Pike" and that she herself "did not go
to the employees." See Ex. E, attached, ¶ 8. Smith only answered employee
questions, and she did not tell any employees that the Employer would encourage
unwilling employees to sign the petition.
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18. The lack of merit to the new allegations in the GCC's amended charge is further

underscored by the fact that Board Agent Kimber did not ask to re-interview Reed, Smith, or any

other WestRock supervisory or managerial representative based on the GCC's new allegations.

19. However, on June 28, 2017, ARD Terry Combs wrote to Petitioner Pike and

informed him that the Region was dismissing his RD petition.

20. The ARD informed Petitioner Pike that his petition had been "tainted by the

Employer's involvement in the solicitation of the aforementioned cards." The ARD purported to

explained: "[W]itness testimony established that the Employer solicited and encouraged the

filing of the petition by allowing employees to solicit support for the decertification petition

during work time and in work areas, while prohibiting employees from discussing Union matters

during work time and in work areas, thereby disparately enforcing its solicitation policy."

(emphasis added). A copy of the ARD's letter to Petitioner Pike is attached as "Exhibit M."

21. Despite the ARD's reference to so-called "witness testimony," no witnesses were

disclosed or identified, and no hearings have been held in either Case 10-RD-195477 or in Case

10-CA-195617.

22. As basis for the ARD's dismissal of Petitioner Pike's RD petition, the letter cited

to Mickey's Linen & Towel Supply, Inc., 349 NLRB 790 (2007), a ULP case (not a

representation case) in which a hearing had been held, where the GC had the proof burden, and

where the parties permitted to cross-examine GC witnesses and present their own.

23. No Complaint has issued on the disputed ULP charges in Case 10-CA-195617.

To the contrary, the GCC submitted its "4th [sic] Amended Charge" on July 5, 2017, which was

after the dismissal of Petitioner Pike's petition in Case 10-RD-195477. A copy of the Region's

July 7, 2017 letter requesting evidence regarding the Amended Charge is attached hereto as
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"Exhibit N."

Reasons Upon Which the Request for Review Is Based

24. According to 29 C.F.R. § 102.71(b), the Board may review the decision of a

Regional Director dismissing a representation petition when "(1) … a substantial question of law

or policy is raised because to (i) the absence of, or (ii) a departure from, officially reported

Board precedent" or "(3) the regional director's action is, on its face, arbitrary or capricious."

25. Here, both sub-paragraphs (1) and (3) are met.

a. The ARD's decision departs from the Supreme Court's rule announced in

Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951), and departs from officially reported

Board precedent in, inter alia, Linwood Care Center, 365 NLRB No. 24 (Feb. 3, 2017), Truserv

Corp., 349 NLRB 227 (2007), and Saint Gobain Abrasives, Inc., 342 NLRB 434 (2004).

b. His decision -- relying on undisclosed, so-called "witness testimony" when no

hearing has been held and there has been no opportunity for cross-examination -- is also arbitrary

and capricious.

c. His decision departs from §10(b)'s mandate that, after the Regional Director

issues a Complaint, the employer must be allowed to answer it and its amendments, and the

Board (through an ALJ) must allow the accused employer to appear at hearing and provide

evidence to respond to the Complaint's allegations; the ARD here imagined information from

unknown sources untested by hearing "establish[ing]" ULPs that WestRock committed when it

somehow "supported" Petitioner Pike's efforts to collect cards in support of his petition

26. The Board's decision in Linwood Care Center earlier this year is instructive.

a. There, the employees had filed an RD petition, but the incumbent union

countered with ULP charges alleging that the employer's agents had "solicited employees Mary
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Jo Halpin, Cassandra Morton, and Henry Waugh to sign a decertification petition." 365 NLRB

No. 24, slip op. at 1.

b. In Linwood Care Center, the Board concluded that these allegations were

"sufficient to warrant holding the petition in abeyance pursuant to the Board's blocking charge

policy. See CHM Section 11730." Id.

27. Here, in contrast to Linwood Care Center, the ARD did not hold the petition in

abeyance and did not follow the Board's "blocking charge policy." Casehandling Manual

Section 11730 sets forth this policy, and it contemplates that the Region either will stay

proceedings and hold the petition in abeyance (which is what happened in Linwood Care Center)

or else will dismiss the petition, but subject to reinstatement "if the allegations in the unfair labor

practice case, which caused the petition to be dismissed, are ultimately found to be without

merit." CHM § 11733.2(b).

28. The finding of "ultimate merit" is critical.

a. Where a union and employer resolve ULP charges by settling the charges without

an admission of wrong-doing, the Board's stated policy is to "reinstat[e] and process[]" a

previously-filed representation petition at the petitioner's request. See Truserv Corp., 349 NLRB

227, 228 (2007).

b. That is why the Casehandling Manual requires that the petitioner be made party to

the ULP proceeding. See CHM § 11733.2(b).

29. Here, contrary to the Board's stated policy, the ARD has made no provision for

reinstatement of Petitioner Pike's RD petition; instead, the ARD's letter pretends as if the

"ultimate merit" of the charges in Case 10-CA-195617 has already been determined.

30. This was fiction: no Complaint had been issued, and no hearings held.



30034755 v1 9

a. The GCC has continued to "amend" its charges, most recently on July 5, 2017,

see Ex. N, attached.

b. WestRock has not yet been informed of the factual bases for all of the ULP

various allegations against it, much less been given an opportunity to dispute the ever-changing

allegations.

31. The ARD's unilateral dismissal of the petition based on disputed allegations and

undisclosed "testimony" supporting an alleged "taint" finding violates Board precedent.

a. The Board applies "the traditional rule that genuine factual issues require a

hearing." Saint Gobain Abrasives, Inc., 342 NLRB 434, 434 (2004).

b. This makes sense; the Board must take "contradictory evidence" into account and

may not rely exclusively on one-sided evidence supporting its decision. See Universal Camera

Corp. v. NLRB, 340 U.S. 487-88 (1951); United Scrap Metal, Inc., 344 NLRB 467, 468 (2005)

("We are mindful, of course, of our duty to take into account any countervailing evidence which

might detract from our conclusion ….").

c. The ARD's sleight of hand moves the proof burden from the General Counsel

("GC") to the employer, whereas Board precedent requires that the GC bear the burden of proof.

d. The ARD's sleight of hand ensures the employer cannot know the identity of who

(if anyone) offers opposing evidence, let alone challenge what is offered by cross-examination,

whereas NLRA § 10(b) mandates otherwise.

e. The ARD's sleight of hand prevents the employer from effectively knowing what

evidence must be offered and confines what is offered to what the Board Agent asks his

witnesses, whereas § 10(b) mandates that the employer be allowed to "file an answer to the

original or amended complaint and to appear … and give testimony at the place and time fixed
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in the complaint."

32. Here, WestRock previously raised numerous factual issues disputing the ARD's

stated reasons for dismissing Petitioner Pike's RD petition.

a. WestRock's Position Statement, submitted on April 28, 2017 -- after Board Agent

Kimber had already interviewed six WestRock supervisory and managerial representatives --

makes clear that WestRock was disputing all material allegations in the GCC's charge. See

Ex. K, attached.

b. The statements themselves dispute the charges to the extent the Board Agent

asked questions during interviews.

33. The ARD's letter supports his usurpation of jurisdiction by citing so-called

"witness testimony" when no Complaint was ever issued, no hearing was ever held, and no

witness ever testified.

a. Not only was no Complaint ever issued, the ARD is still allowing amendments to

the ULP charges about which the ARD has already made his fact findings, see Ex. N, attached;

this power-grab does not simply violate due process and NLRA § 10(b), it makes a mockery of

even-handed dispute resolution of any kind.

b. The only supporting statements under oath here (if there are any) presumably

must be employee affidavits that no one but the Board Agent and the affiant employees can

see until they are to be challenged by cross-examination at a hearing before an ALJ with

jurisdiction to decide ULP fact issues subject to Board review; resolving such issues this way

violates § 10(b).

c. The only witnesses for whose testimony counsel was present were management

employees interviewed by the Board Agent to answer only the questions she chose to ask,
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without the opportunity to tell their side (or to do so after hearing contrary testimony), and

without the benefit of a hearing before anyone with jurisdiction to resolve disputes between their

accounts and those of her secret, unconfronted witnesses.

34. Far from "establish[ing]" that WestRock somehow "supported" Petitioner Pike's

efforts to gather signatures for his petition, the affidavits and other evidence known to WestRock

say just the opposite:

• Team leader Adam Cartwright submitted the following affidavit: "I am Joe
Pike's, petitioner's, immediate supervisor. I am aware that Pike is the employee
who filed the decertification petition.... I did not have any conversations with
Pike about his petition...." Ex. I, attached, ¶ 9 (emphasis added).

• The general manager Randy Reed submitted the following affidavit: "I told
employees that I didn't want anyone, on either side, harassing anyone else …."
Ex. J, attached, ¶ 5.

• Reed also told employees: "As you know, we do not try to restrict your non-work
conversations during working time. However, we do expect that no one will
interfere with your own, or anyone else's work. Let's make sure that we follow
that rule and get our work done and serve our customers." Ex. B, attached, p. 3
(emphasis added).

• He also explained: "It is your individual decision whether or not to sign a union
card. *** I want to be very clear at this time that WestRock is not taking any
official position on whether you should or should not be for the union." Id., p. 2
(emphasis added).

35. WestRock disputes all material allegations in the GCC's ULP charge (now on its

sixth amendment), and asserts its NLRA § 10(b) rights to a hearing and cross-examination of

witnesses.

a. If a Complaint is ever issued as § 10(b) anticipates, WestRock stands ready to

answer in accordance with its rights.

b. If the matter is allowed to proceed to a real (not imaginary) hearing before the

proper decisionmaker (not the ARD) as § 10(b) prescribes, WestRock will be prepared to call

upon witnesses who can refute the GCC's spurious allegations questioning the honesty of Reed
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and Smith, and to challenge by cross-examination after reviewing the statements of the secret

witnesses the ARD claims exist and support his conclusions.

36. The ARD decided to dismiss the RD petition before any hearing could be held to

determine the truth of the GCC's charges or even the "causal relationship" between the

employer's alleged misconduct and the RD petition; this violates long-established Board

precedent. See Saint Gobain, 342 NLRB at 434.

37. The ARD was not free to resolve disputed factual issues without giving WestRock

(and its employees) the opportunity to be heard.

a. The ARD should have stayed the petition and issued a Complaint and Notice of

Hearing so the ALJ could resolve fact issues as the law prescribes. See 29 C.F.R. § 102.15.

b. Given the interest that petitioner Petitioner Pike has in the ultimate outcome of

that proceeding, the ARD should also have named Petitioner Pike as a party. See CHM

§ 11733.2(b).

38. Once a Complaint is issued, Board procedures assign the ALJ, not the Regional

Director, with responsibility for making "findings of fact." See 29 C.F.R. § 102.45.

39. The ARD has usurped the Board's jurisdiction.

a. He has not yet issued a Complaint, but he has taken upon himself the role of

making the "findings of fact" set out in his June 28, 2017 letter. In so doing, the ARD acted

arbitrarily and capriciously and did not even bother to give any reason for crediting the GCC's

affidavits (if any there be) over WestRock's affidavits. See Exs. E, F, G, H, I, & J, attached.

b. This violates the long-standing principle in Universal Camera requiring

consideration of "countervailing evidence." See United Scrap, 344 NLRB at 468; cf. Zblewski v.

Schweiker, 732 F.2d 75, 79 (7th Cir. 1984) (citing Universal Camera and explaining: "It is more
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than merely 'helpful' for the ALJ to articulate reasons (e.g., lack of credibility) for crediting or

rejecting particular sources of evidence. It is absolutely essential for meaningful appellate

review.") (emphasis added).

40. In citing Mickey's Linen & Towel Supply, Inc. as the basis for his decision, the

ARD underscored just how arbitrary his decision was.

a. In Mickey's Linen, the Board reviewed the record for a ULP hearing conducted

before an ALJ and concluded, based on the evidence presented at the hearing, that "employees

could reasonably feel coerced into signing the decertification petition." See 349 NLRB 790, 791

(2007).

b. In marked contrast with Mickey's Linen, no hearing was held here to determine

whether or not any employees felt "coerced into signing the decertification petition." Instead,

the ARD has merely assumed such coercion and has not disclosed the evidence he relied on

either to WestRock or to Petitioner Pike.

41. The ARD does not get to make assumptions in order to deny employees their

statutory right to a vote; this, however, is how the ARD's decision impacts Petitioner Pike and

his co-workers.

a. WestRock and the GCC are currently engaged in negotiations for a new collective

bargaining agreement.

b. Whenever WestRock and the GCC finalize a new agreement, the contract-bar

doctrine will preclude a new RD petition, no matter how badly employees might desire a vote.

42. This means that, even if every allegation in Case 10-CA-195617 is disproven after

a Complaint is issued and a hearing is held, the ARD's actions on June 28, 2017 will have

already precluded the employees from proceeding with their decertification efforts.
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43. The ARD's decision violates long-settled Board precedents and cannot stand. His

arbitrary-and-capricious dismissal of a petition based on disputed and undisclosed "witness

testimony" calls for review and reversal, with the Board to instruct the Regional Director to

reinstate the petition in Case 10-RD-195447, provided that processing of the petition may be

stayed pending final resolution of the "blocking charges" in Case 10-CA-195617.

Conclusion

WHEREFORE, Petitioner Pike and WestRock respectfully request review of the ARD's

June 28, 2017 decision and asks that the Board direct the Regional Director to reinstate the

petition in Case 10-RD-195447, provided that processing of the petition may be stayed pending

resolution of the disputed ULP charges in Case 10-CA-195617.

/s/ Thomas W. Scroggins
Thomas W. Scroggins
ATTORNEY FOR PETITIONER

JOE PIKE

OF COUNSEL:
ROSEN HARWOOD
P.O. Box 2727
Tuscaloosa, Alabama 35403
Telephone: (205) 344-5000
Facsimile: (205) 758-8358
E-mail: tscroggins@rosenharwood.com

/s/ John J. Coleman, III
John J. Coleman, III
Marcel L. Debruge
Frank McRight
ATTORNEYS FOR EMPLOYER

WESTROCK SERVICES, INC.
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OF COUNSEL:
BURR & FORMAN LLP
420 North 20th Street, Suite 3400
Birmingham, Alabama 35203
Telephone: (205) 251-3000
Facsimile: (205) 458-5100
E-mail: mdebruge@burr.com

jcoleman@burr.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was filed with the Office of the Executive
Secretary of the Board via Electronic Filing, a copy has also been served via email on the
following, on this the 11th day of July, 2017.

Terry D. Combs
Acting Regional Director
National Labor Relations Board
Region 10
233 Peachtree St., NE
Harris Tower Ste. 1000
Atlanta, GA 30303-1504
Terry.combs@nlrb.gov

Peter J. Leff, Attorney
Mooney, Green, Saindon, Murphy
& Welch, P.C.
1920 L Street NW, Suite 400
Washington, DC 20036-5041
pleff@mooneygreen.com

Robert Kelly, President
Graphic Communications Conference/
International Brotherhood of Teamsters
Southeast Local 197-M
3922 Volunteer Drive, Suite 12
Chattanooga, TN 37416-3901
Rkellygcc197m@windstream.net

Joe Pike, Pressman
4613 Anderson Pike
Signal Mountain, TN 37377-1047
Jnp3721@yahoo.com

Randy Reed, General Manager
WestRock Services, Inc.
2464 Amnicola Hwy
Chattanooga, TN 37406-2311
Randy.reed@westrock.com

/s/ John J. Coleman, III
OF COUNSEL
























































































































































